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Summary i Charlie Moseley
Background

On May 30,2007, Governor Sonny Perdue signed Senate Bill 200G#wrgia Smart
Infrastructure Growth Act. This legislation will enable localities in the state of Georgia to
approve Infrastructure Development Districts (IDDs). Senate Resolution 309 accompanied
Senae Bill 200 as a proposed constitutional amendment, which will make the necessary changes
to the Georgia constitution fam order forIDDs to be implemented. SR 309 will be on the ballot
for Georgians to vote on in November 20@8stricts like these alrely exist in a variety of
forms in many states across the country, including Florida, Texas, Colorado, and Arizona.

The |l egislation in Georgia is based off F
paper, the primary folcasi ontwildle lbé &R oFDQOBADE
Community Development Districts (CDDs). Although there are differences between &lgrida
code and a&evelrag imany sexternal factors that will affect the creation and
implementation of IDDs, it makes tineost sense to study Florida as the best means of surmising
which i ssues, both positive and negative, wil
to consider when decidinghether to allow the creation of an IDD. The paper will be laid out in
the following structure: a summary and histoof IDD legislation in Georgiaan analysis of
potential IDD impact in metrétlanta and the rest of Georgia;legal analysis of what the law
meansand potential challenges to @n IDD implementation summary r@gling creation of
IDDs along with plaming considerationsand a case study section analyzing a successful and

unsuccessful CDD in Florida.



First, it will be helpful to look at SB 200 to figure out exactly what IDDs are and what
they can doThe law firmof Epstein, Becker & Green provides a good summary of the Georgia
Smart Growth Infrastructure Act:

The focal point of the IDD concept is that it permits debt financing through the issuance

of bonds and other debt obligations for infrastructure developmiéimn a specific area

that is designated as an IDD. The debt would be repaid by allowing the IDD, through its

duly elected board of directors, to assess and levy fees on all taxable real property within

the IDD for the repayment of the principal of, anterest on, any bond or debt obligation

of the IDD. (Epstein)

In Georgia, it will be possible for developers laild infrastructure relating to the following
areas: water, roads, bridges, schools, fire safety, conservation areas, recreation aoéas;sand
What has been seen in practice in Florida, and what will likely occur in Georgia, is that IDDs
will be used to create not just pieces of infrastructure, but full communities that include housing,
parks, fire stations, and other services. In Noven#f¥)8, Georgia voters will decide on a
proposed constitutional amendment thiapassedwould make IDDs a reality. The question to

be put before the voters reads as follows:

Shall the Constitution of Georgia be amended so as to authorize the Generabks®

provide by general law for the creation and comprehensive regulation of infrastructure

development districts for the provision of infrastructure as authorized by local

governments®Senate Resolution 309)

In the months leading up to the Novembete, ACCG, GMA, and representatives of developers
will be campaigning to educate voters about what IDDs will mean for ¢oemmunities. This
campaign will ultimately endorse the passage of the amendrigicks). Provided that the
constitutional amendmepgsses, IDDs will be implementable starting January 1, 2009.
Beneficiaries and Opponents of IDDs

Before the Georgia Smart Infrastructure Growth Act in 2007, other forms of IDD

legislation had been proposed in the state legislature in both 2006 and BO@N0B legislation



failed for reasons not completafyscernableAccording to some, it was because, ultimately, the
legislation was controversial, and many legislators believed that more study was necessary
(Hicks). However, according to the Troutman 8amr s Publ i ¢ Affairs Grou
and companion constitutional amendment passed the full House of Representatives and Senate
committees last year, but unfortunately fell victim to election year politics which prevented a
vote on the Senate floor(Still). The question then arisesho wanted the IDD legislation in the
first place? Who was against it? The answers to these questions tell a great deal about the
potential benefits and downsides of IDDs.

The biggest champions of the IDD legislation2006 and 2007 were developers. The
Sierra Club arguethat IDD legislation habeen put forward dAsolely t
d e v el oPiera) Developers and others counter that the purpose of the legislation is to
provide local governments, espaty those with small tax bases, with new ways to promote
development and pay for infrastructyfdicks). The second group to favor IDDs in Georgia is
local governmentslt is worth noting, though, thahere were many individual officials and
certain couties and municipalities that had reservations about IDD legislation. However, in the
end, the Association County Commissioners of Georgia (ACCG) and the Georgia Municipal
Association (GMA) endorsed Senate Bill 200 and the accompanying constitutional aanéndm
Outside developers, rural cities and counties stand to benefit the most from IDD legislation.
Many of these counties have very small tax basehand problemsaising sufficient revenues
to pay for services. IDDs would allow private developers twfaew infrastructure and fuel
growth in many areas of the state that are stagnant ecaabynaindwith respect tgpopulation.
As William Still writing on behalf of Troutman Sandepsut s i t |, Néthese dist

financing tools to help develop muc needed i nStil).arketfinal majougroep i



favor of IDDs is timber farmers. Many timber farmers in Georgia, especially those who are not
doing well in business, will find it more profitable to sell their land to developers who want to
build an infrastructure development disti(elicks).

There are two major groups who opposed the IDD legislation: environmentalists and
smart growth proponents. Both of these groups share worries about environmental degradation
and increased sprawl stemmingrfr the implementation of IDDs. The problem, as they see it, is
that IDDs, by their very nature, are built away from cities and population hubs where the
infrastructure necessary to support a dense populdtiea not exis(Hicks). Environmentalists
worry that IDDs would almost always be Greenfield developments and that the impact on the
surrounding environment and resources would be neg@tiiks). Smart growth proponents
worry that, instead of concentrating development and density in areas whererdlagly aixist
(cities), IDDs will promote growth away from central cities in suburbs, exurbs, and rural areas
thereby increasing transportation, environmental, and quality of life issues that develop in the
wake of spraw(Hicks).

Stakeholders and Organizatbn

There are several stakeholders who will be involved in the IDD process in Georgia. The
first major stakeholder group comprised of developers. Developers will propose the creation of
these districts in various places, and they are the ones who stgaih tand lose the most from
authorization andmplementation. The second major group of stakeholdel@andowners and
residents. In order for an IDD to be authorized, landowners and residents located in the proposed
district would be required to subndtpetition to their local government for consideration of the
new development. This will often require consensus building among various groups with various

interests. This leads to the third major group of stakeholders: county and city governments. Local



governments will ultimately have the authority to authorize or turn down requests to move
forward with IDDs. They will be required to meet certain benchmarks before voting on
authorization, including public hearings, which will be discussed in furtherl datai in the
paper(Still). The fourth and final group of stakeholdessommunity and nonprofit groups. This
could include anything from neighborhood organizations to environmental groups, affordable
housing proponents t o vgraups rwdlnlisey haver @ apedfic at i o n
constituencyvhose interests they will represent at public hear{Risks).

Once authorized]DDs will be governed by a district board. This board will be
responsible for construction, operation, and maintenance ob\agp infrastructure projects. At
least five supervisors will be appointed by the developer (petitioner) and the local government.
Petitionerappointed members would eventually be subject to election by residents no later than
Six years after the creatiaf the district. However, the board will also consist of government
appointed members who will not be subject to eledi&till). The board would have a great deal
of power under this system to incur debt and issuesxaxmpt bonds to pay for the district
According to the Troutman Sanders Public Affairs Group (who helped to craft the legislation),
AThe debt would be divided among | andowners v
taxes and special assessment s (Stillg iis wotth notmg e a c h
that many of the problems with Floridabds CDDs
follow the law. Problems of accountability and openness have plagued many CDDs, resulting in
law suits. This form of governanceHa en cr i t i ci z ealnelsyassceiationsona s fi h
s t e r jotoodnsioh power and not enough accountability early on in the pridiess).

Potential Benefits and Drawbacks of IDDs



Under a bestase scenario, IDDs offer a slew of potential benefite first of these is
that an IDD would eliminate or reduce the need for local governments to raise taxes in order to
stimulate growth. The second, and related, benefit is that IDDs provide new economic
development opportunities for counties and munidipal at little to no cost. The next two
benefits relate to new residents of IDDs. The first is that communities will be able to manage a
high level of services in a more efficient manner. Similarly, residents would have the opportunity
to live in attractve, new communities with extra benefits not available to them in unincorporated
parts of a county. The final potential benefit, and probably the one that will draw developers to
the project, is that IDDs minimize financial exposure for the cost of putfliastructure. This
will allow developers to build what they want without exposing themselves to a high level of risk
(Netter)

Under a worstase scenario, IDDs also present a number of potential drawbacks. The
first of these drawbacks is that IDDs wik of limited use in urban areas because, as mentioned
previously, there is less space for these types of developments and less need for the type of
infrastructure they would provide. The second drawback is higher densities, which is certainly
debatable épending on from which perspective one is viewing IDDs and what part of the state at
which one is looking. Typically, environmentalists and smart growth advocates embrace higher
densities, but again, they like to see them around central cities. Othexdlaghbigher densities
are bad because they will be detrimental to the character of rural counties and cause
unanticipated, negative effects on surrounding areas. Still others argue that counties with a lack
of existing planning and zoning capabilitieswld have difficulty controlling and inspecting new
infrastructure. Similar to these arguments about density is another drawback: increased sprawl

and environmental degradation, which has been discussed previously in the paper. The final



related potentiadrawback is that if land use decisions are not separate from infrastructure
financing decisions, then officials will make decisidresed uporthe wrong set of incentives
(Netter)

Consideration of all these benefits and drawbacks will be important eieelapers,
landowners, and local officials when considering the authorization and implementation of IDDs.
Education about and due deliberation of potential IDDs will be important for areas looking to
maximize benefits and minimize drawbacks. Of coursegfathis is dependent upon passage of
the constitutional amendment i n November. Fro
move from simple summarization to a deeper analysis of location, legal issues, implementation,
and case studies relatedDDs.
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Analysisi Andrew Mayronne
IDD Potential in Metro Atlanta

Over the past sevardecades Atlanta has grown significantly, with most of this growth
being of the low density, suburban sprawl variety. This has allowed the metro region to grow
almost unfettered due to the quality housing stock and lifestyle advantages, which werck offer

at a relative price advantage to other metropolitan regions around the country. This environment
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allowed for buildout mainly in the ten county area governed by the Atlanta Regional

Commission (ARC) but also well beyond. As the character of thesee®umtured and some

of the problems associated with sprawl came home to roost, the perspective of growth in the

metro area began to change. The new perspective is focused on resolving the impacts of the past

growth patterns, as well as promoting heaftthieore sustainable growth for a region that

expects its population to continue on its upward trajectory. Some of the common language in the

ARCO6s vision for the region (which is echoed

governing umbrella) deribes a region characterized by compact growth, diverse, traditional

neighborhoods which combine sound traffic opportunities and a mix of uses. A perfect example

of this is the Livable Centers Initiative, which seeks to retrofit areas in the regiomuiigh

traditional town centers and neighborhoods.

they fit in a region that seems to desire the polar opposite of development that they offer.
However, | DDO0s have gai nedandtbhereelparlyusa i n t he

reason for this. Most of the counties surrounding the urban core are constrained by a lack of

undeveloped land, and instead are seeking to promote infill construction and increased density in

already established areas. A progrankle | DD6s frankly gains no adyv

with existing infrastructure. Anot her factor

large seem to desire a change in residential character that calls for more diversity across the

socb-economic spectrum, something that a traditional IDD would seem to promote the opposite

of . As mentioned though, | DD6s are gaining f

where they could be implemented, even in metro Atlanta. Perhaps thedngggon is whether

| DD6s i n metro Atl anta wil/l foll ow the uncrea



tool to promote progressive behavior among developers, as well as offsetting burdensome
infrastructure costs.
Areas of High and Low Potental

Though nearly every county comprehensive plan seems to espouse the same growth
goal s, that doesndét necessarily mean that the
While all ARC counties seem to use language slanted against IDD siglepi®ent, there are
some that possess an environment that would seem to suggest that they might welcome an IDD
in the right circumstances. The best way that | found to highlight these variations was by closely
examining each c¢ ounéspedialy thedandpuseedmpanant andefutupel a n - (
population projections) and comparing them with land use and zoning maps. Additional research
into the economic vitality and housing characteristics of each county proved helpful as well. The
overall goal waso develop a profile of the current environment and how it projects to change
with the assumption of several factors. The first was that Atlanta will continue to grow at near
the rate it is growing now, which would create a consistent demand for newdnoésiother
was that this new development would conform w
which would place most new development in already established density centers and within the
current transportation network. A final major assumptias that most of the new development
would be focused around the center of the metro area. These assumptions were critical not just
to profile and predict the future metro counties but also to get a rough profile of future residents
inordertounderstatdh e desires theyoll have upon moving

As mentioned previously, there are some situations in the metro area where a developer
proposing an IDD would likely have very little to gain, or would face an audience staunchly

opposed to thesetypesf pr oj ect s. The counties | felt we
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Fulton, Dekalb and Douglas, with each representing a different type of resistance. Fulton has a

lack of available open space and an established density and infrastructure thahaialyide

suited to infill development, which is a poor

Atl anta region in regards to | DD6s, as the co

maturity that allows them to be able to view developmeore selectively. As is, Dekalb would

like to shore up their residential nodes and spur them to develop into more traditional towns and

cities with unique character. What remains of their undeveloped land is most likely going to be

preserved as openage, with increasing protection for environmentally and culturally sensitive

areas. Douglas County differs slightly from

However, it possesses a relatively rural housing character and tax base whictsienalugh to

strongly prohibit undesirable growth. All of these counties are in a position to strongly dictate

where and how new development occurs because of these reasons. What this will do is most

|l i kely push any pot ent ihametrda2®id mostasituatigns.f r om t he
The obvious question is if this legislation is being proposed, then where is it intended to

be used? As mentioned, areas away from the urban core have the most obvious potential. Not

only do these counties have moreikalde space and limited infrastructure, but also in some

cases have been a victim of the Adrive until

therefore possess what one would assume is a less affluent tax base. Attracting in higher income

residerts with very few strings attached in regards to financial liability would seem to be a strong

temptation. Three counties that stood out to me were Rockdale, Fayette and Cherokee, though

this is not to say that o tive.eRockdale fitsthelprefilefeag i o n

fringe county interested in bringing in more higltome residents and well as improving their

housing stock. In addition, their comprehensive plan explicitly states their concern with the cost

11



of infrastructure. Witlgood access in most parts of the county20 there would likely be

potential interest from IDD developers as well. Fayette County is similar in that it has the

existing character of being mostly a suburban, residential county (with nearly halfaidts |

devoted to low density residential). They also possess no wastewater capacity beyond

incorporated areas and are feeling a sharp budgetary burden of existing infrastructure costs.

Similar to these two is Cherokee County, in that its also mainly resatland facing how to

stabilize after accepting sprawl. What stood out to me was that one of the strategies they cited to

i mprove their tax base was to attract dlifest
developments, separated from the infice of existing residential development, which would

make a partnership with an IDD developer obvious for both sides. Density and infrastructure
costs are directly related and with the metro
counties tat allowed low density sprawl in the past are going to face a much more difficult
transition than counties | ike Fulton. What 6s
tighten as some of the sins of the past have to be accounted for, whiclakelkine boost that

| DD6s offer increasingly more attractive.

What may eventually determine the I mpact a
the level of control the ARC is able to exert. With a clear stance in opposition to exurb type
developmen, it would seem that there is very | imi:
region. While there could always be exceptions for quality developments (Serenbe comes to
mind), its hard to i magine them accemmoR@ds ng
produce in other states. This may lead to conflict eventually as individual counties continue to

feel the pull and attraction of growth that benefits their bottom line with little, if any,

12



infrastructure investment. The ability of ARC to heafttlofs problem and retain a harmonious
regional development plan wil/| l'i kely have th
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Legal Analysisi Cylinda Parga

Powers Granted to Infrastructure Development Districts

The Georgia Smart Infrastructure Growth Act of 20@7he A1 DD Enabl i ng £
AAcCt 0) permits | ocal governing authorities
Development Districts (IDDs). Oncéormed, authorized IDDs are empowered with many
responsibilities and capabilities traditionally held by local government entities. The powers of
IDDs can generally be placed into several broad categories: (1) powers relating to the financing
and corporatenanagement of IDDS; (2) powers relating to the levy and collection of fees and
assessments from IDD residents and property owners; and (2) powers relating to the
implementation of the land use plans of IDDs.

A. Corporate Management and Finance Pav@ranted to IDDs

Section 8 of the IDD Enabling Act grants authorized districts specific corporate powers.

The first powers granted are the right to sue and be sued, to adopt and use a corporate seal, and to

12007 Ga. Laws 739q be codified at 0.G.G.A. § 383-1 et seq(Supp. 2007)).
2 Seelanice C. GriffithSpecial Tax Districts to Finance Residential Infrastruct@@URBAN LAWYER 959 (2007).
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purchase, sell, and generally dispose of rea personal property.lt is worth noting that
although the Act grants IDDs powers to generally acquire and dispose of real property, it
specifically prohibits IDDs from exercising the power of eminent dorhalext the Act grants
IDDs the abilitytoenter nt o contracts and other | egal 1inst
the district to exercise its powets.

The Act also provides IDDs with the ability to borrow money and issue debt in the form
of fibonds, bond anticipation notes, certificates, wastamtotes, or other evidence of
indebtedness®This debt is authorized as a means to financdittigal infrastructure outlay as
defined in the approved master plan petitbiny debt issued by the district is backed by the
full faith and credit of thedistrict, and is specificallyprohibited from being construed as a

financial obligation of the state of Georgia, any state governmental unit, or any local

government, including the e®Thd Actyequies thatrdebt ng t |
obigati ons shall be paid from t h%Shalldthe districtt 6 s r
default on its bond obligations, the Act prov

responsible for such obligations that are associated withgraperty and not the obligations of
the district as a whole or Yiha IDDhbdsiregtatssuens o

additional debt for the construction of projects after the initial petition is filed, the district is

®0.G.G.A. § 3693-8(1) (Supp. 2007).
“1d.; 0.C.G.A. § 3693-9 (Supp 2007).
®0.G.G.A. § 3693-8(2) (Supp. 2007).This subsim includes provisions detailing the bidding process for
contracts granted by an IDD exceeding $100,000, as well as provisions regarding the duration of any contracts
formed by an IDDId.
jo.G.G.A. § 3693-8(3) (Supp. 2007).
Id.
®ld.
°0.G.G.A. § 3693-12 (Supp. 2007).
90.G.G.A. § 3693-12(a) (Supp. 2007).
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required to submit aew petition to the local governing authority detailing the specifics of the
planned project§t

Bonds and other debt instruments issued bylibiict must mature within 30 years from
the date of issue and may bear either fixed or fluctuating intetest7all debt obligations, as
well as associated interest payments and fees, issued by the district pursuant to the Act are
exempt from all state and local taXés.

Additionally, the Act authorizes the district to obtain loans upon approval by the foard.
The boardi s required to fAnotify each property ow
repayment of the loarts.

The Act next provides | DDs with the power
the duties and powers of district officers, the besmof the district, the records of the district,
and fiany pr oj é°%hesct aldo gives distriatsithe tightitocatquiré and dispose of
easements and reservations for public'lises well as the right to enter into lease agreements
with anyperson or entity for the use of district projects and facilifles.

B. Assessment and Levy Powers Granted to IDDs

The Act authorizes IDDs to raise funds in a number of ways for a variety of purposes.
The first way IDDs are authorized to raise fundthi®ugh imposing charges and fees on users
of the districts facilities and properties. The next way IDDs are authorized to raise funds is
through levying assessments on property located within the district.

1. Charges, Fees, and Rentals Imposed by IDDs

1 0.G.G.A. § 3693-12(b) (Supp. 2007).
20.G.G.A. § 3693-12(c) (Supp. 2007).
130.G.G.A. § 3693-12(k) (Supp. 2007).
i:O.G.G.A. § 3693-11(b) (Supp. 2007).
Id.

1%0.G.G.A. § 3693-8(4) (Supp. 200).
70.G.G.A. § 3693-8(6) (Supp. 2007).
80.G.G.A. § 3693-8(7) (Supp. 2007).
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TheAct authorizes a districtdbs governing bo;
to both conduct district activities as well as maintain district faciltfieBhe Act allows the
di strict board to Aprescrede, fenxtales,t abd i ehl
district projects included in the initial master plan petifidbn.Such projects may include
recreational facilities, water management facilities, and sewer systems. The district board is
authorized to subsequently revisay feesset pursuant to this subsectiéh.The district is
required to maintain a copy of the schedule of these fees on fileéhithe t r i FiForther,o f f i c e
al | charges, rates, and fees assessednby the
uni form for wusers of the same class, 0 and ma
furnished, upon the number of average number of persons residing or working in . . . the
premises served, upon any other factor affecting the use of the éadilithished, or upon any
combination of the ®Theegdhiang et aatnalr sf ees. set
pursuant to this section must, when combined with any other assessments levied by the board,
sufficiently provide funds to cover not gnéll of the expenses of district projects, but also all
interest owed on any bonds issued by the district and repayment of the bonds when they
mature?*

2. Property Assessments Levied by IDDs

In additionto the ability to charge user fees, the Act giaithorized IDDs the power to

impose and collect a district project assessment on all other taxable real property in thé>district.

These assessments can then be used for any construction and maintenance costs of projects

0.G.G.A. § 3693-8(8)(A) (Supp. 2007).

iio.G.G.A. § 3693-8(8)(B) (Supp. 2007).
Id.

#20.G.G.A. § 3693-8(8)(C) (Supp. 2007).

2 0.G.G.A. § 3693-8(8)(D) (Supp. 2007).

20.GG.A. § 3693-8(8)(E) (Supp. 2007).

% 0.G.G.A. § 3693-8(14)(A) (Supp. 2007).

16



approved by the local governmetu, pay the principal or interest on any bonds issued by the

district, and to provide for sinking funds established for any bonds issued by the istrict.
District assessments levied pursuant to this section are capped at an amount determined by the
board.The Act mandates that the cap must be calculated before any property within the IDD is

sold to the general public. To calculate the cap, the board must determine the amount of
projected initial costs the IDD will incur that will be repaid by landowneesssents. These
initial projected costs must then be fHAapport|
public, o and the costs must then be apportior
each parcél’ The Act does not contain provisioakowing revisions of the initial cost estimates,

and the calculated cap must be disclosed to purchasers of IDD property.

In addition to levying assessments to pay for the initial construction costs of IDD
projects, the Act authorizes the boardto coltd peci al 6 assessments for
operation of IDD projects and facilitié®.The amount ofthesespecial assessmentsust be
assessed uniformly by the boand all of the property which benefits from the assessments
proportionately accordintp the benefits received by each tract of I&h@ihese assessments will
function as a |lien on the property, and wil/l
apparatus.

C. Land Use and Planning Powers

The Act grants various powers to thstdct which govern how the district may use land

situated within the | DD. These sections gene

2d.
270.C.G.A. 3693-14(i) (Supp. 2007).
%0.C.G.A. 3693-14(b) (Supp. 2007).
2d.
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authorized to create and maintain. The Act grants the district the right to finance, plan, establish,
operate, andhaintain various systems, facilitiesd infrastructure, including:
(A) Water management and control facilities, including connection of such facilities to
roads and bridges;
(B) Water management, supply, and sewage systems, including connection of such
systems to existing infrastructure;
(C) Necessary bridges or culverts;
(D) District roads, sidewalks, bike paths, streetlights, public transportation shelters,
ridesharing facilities and general parking improvements;
(E) Investigation and remediationsts surrounding environmental contamination;
(F) Conservation areas, mitigation areas, and wildlife habitat;
(G) Security facilities, including, guardhouses, fences and gates, alarm systems, and
patrol cars®®
(H) Recreational, cultural, and educationalilities;
() Natural gas distribution facilities, including connection of such facilities to the
existing municipal infrastructure; and
(J) Any other project within or outside the boundaries of a district consistent with the
| ocal gover nmeeplf's comprehens
In addition to these provisions, the Act authorizes the distrithémce, plan, establish,

operate, and maintampubl i ¢ purposeo facilities and s

%0 Despite this provision granting the district the ability to establish security facitiieg\ct specifically prohibits
IDDs from exercising police powers. O.C.G#36:93-8(11)(G) (Supp. 2007).
¥0.C.G.A.88 36-93-8(11)(A)-(J) (Supp. 2007).

18

er



required specifications of the local jurisdictionamdrcst i t ut e an fiessenti al
f or a pu b¥These fpcilittepandsservices include:
(A) Fire prevention and control facilities, including fire stations, water mains and plugs,
fire trucks, and other fire control equipment;
(B) Schod buildings and related structures which may be leased, sold, or donated for use
in the public educational system when authorized by the local school board;
(C) Control and elimination of pests threatening public health; and
(D) Waste collection and dispals™
The Act next grants IDDs the right to establish and enforce deed restrictions on real
property located within the district, as well as assess fines for violdfidi® deed restrictions
can apply only to external structures, and the board mustnde&ethat the restrictions are
Ageneral | y benefliacnidaol Wrkbe Act does limitithe adoptiantobdeed
restrictions, however, allowing a board to vote on adopting proposed restrictions only when:
(A) The di st r i crtainsnofameogmees’pabsoc@tioasy ea Cc o
(B) The majority of the board has been elected by electors pursuant to this chapter; and
(C) The party establishing such deed restrictipnsvidesthe board with a written
agreement that such deed restrictiorasy be adpted by the district®
The next power the Act grants to districts is the ability to demolish building and facilities
within the district®” The last provision of the Act granting rights and powers to the district is a

Acadadalkchd provisiobs whhehrigglhiht s$ol Pexerci se al

% 0.C.G.A.§ 3693-8(12) (Supp. 2007).

%3 0.C.G.A.88 36-93-8(12)(Ax(D) (Supp. 2007).
3 0.C.G.A.§ 36-93-8(14) (Supp. 2007).

®1d.

%0.C.G.A.§ 36:93-8(14)(B) (Supp. 2007).
370.C.G.A.§ 36:93-8(15) (Supp. 2007).
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convenient, incidental, or proper in connection with any of the powers, duties, or purposes
authorized by this chapter, including any power granted by the laws of this state to public or
private corpoations which is not in conflict with this chapter or with the purposes of the
di stfict.o
Potential Legal Issues Surrounding Infrastructure Development Districts

A. Consumer Protection Issues

Consumer protection issues form the basis of significantarits m di r ect ed at
IDD Enabling Act. Two main issues raised by consumer advocates are (1) disclosure and notice
requirements and (2) consumer protections provided to landowners against any consequences of
a districtds potobligatonsd default on its debt

1. Notice and Disclosure Requirements

Georgia Watch, a nepartisan consumer advocacy group, lobbied against the adoption of
the IDD Enabling Acf°One of Georgia Watchés primary conc
the Act did not regire IDDs to adequately disclose to landowners the financial obligations
assumed by individuals buying property within the disffidinother concern of the group was
that the Act does not limit the interest rate of bonds issued by the district, cresitingtian that
a group spokesperson descri-bleas asr dtpirreaddad ,00 ya
high interest rates will presumably require IDD residents to pay higher assessments in order to

service the bond deft.

%0.C.G.A.§ 3693-8(16) (Supp. 2007).

%9 SeeGriffith, supranote2, at 976980; Catherine Lotti & Melanie Nelsofi,Peach Sheet o Legi sl at i v
SB 20024 GA. ST. U. L. Rev. (forthcoming 2008) (on file with author) [hereinaf@B 200 PeacBhee}.

“0See generally SB 200 Peach Sheet, sopta 39

“lSee idat 36.

*21d. at 37.
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The concerns of Georgisatch did result in amendments adding more disclosure
requirements to SB 200 after its initial introduction in the Senate. The final version of the IDD
Enabling Act requires that certain information is disclosed to all prospective purchasers of real
propety within the district. These requirements include:

(A) Disclosure of information relating to the financing, maintenance, and improvement

of real property in the district, including the costs of all projects undertaken by the

district;*®

(B) A provision tha each contract for the sale or lease of a residential unit in the district

contain a specifically worded disclosure statement in boldface and conspicuous type. The

language of the disclosure statement mandated by the Act includes notice that the
propertyis located within the district, notice that the district may impose assessments on
the property, and the maximum amount the district may charge for all assessments. The

statement also informs the purchaser that additional assessments may be leviedrto pay f

the operation and maintenance of district projects, and that all district assessments are in

addition to all local taxes and assessments allowed b§law.

Although these disclosure provisions should help notify consumers about the unique
financial oblgations imposed by owning property within an IDD, it can be argued that the
provisions do not go fagenough to protect IDD consumef3ne problem that the Act does not
address is that the disclosure provisions will be buried among all of the other dosurgents,
making it possible, even probable, that they will not be read by the buyer. Further, even if a
buyer does read them, the language of the provisions is technical enough that buyers may

struggle to fully understand them.

*30.C.G.A.§ 36-93-23(a) (Supp 2007).
*40.C.G.A.§ 36-93-23(b) (Supp. 2007).
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2. Possibility of Defauland Potential Consequences

Another consumer protection concern raised by critics of the Act is the consequences that
will flow from any defaults on bonds issued by the disffidbefault on IDDissued bonds is
certainly possible, if not probable, as sevel exampl es from Fl oridaos
District experience demonstrate. One Florida case dealing with the fallout from a principal
devel operds bankruptcy ®&Snudaodubhsad&kaeuent Sbhednrd ndg
District v. Mcintyre?® Sud N Lcacknecer ned a #fAspecial district?o
similar to IDDs in that it issued bonds to finance the construction of infrastrdCtiiee
di strictbés primary developer stildl helthh titl e
the district when the developer declared bankrufftdyh e bankr uptcy put the
into disarray, and the bondholders eventually pursued various methods of repayment. The
opinion does not disclose the eventual fate of the district @tienawas one of tax collection,
brought by the tax assessor against the district, and thus was only tangentially related to the
devel oper s default). The case does demonstreé
using bonds to finance privateklopments.

Another example is provided by the Florida cas8aidithtrust Bank of Alabama v. Palms
of Terra Ceia Bay Community Development Disttictn that case, a Florida Community
Development District (CDD) defaulted on its bond obligations. The laldérs sued to compel
(via a writ of mandamus) the district to levy ad valorem taxes on all taxable property within the

district as a means for gathering funds to repay the b8rflse governing bond resolution

> See generall@riffith, supranote2.
“°800 So. 2d 71%Fla. App. 2001).
“"See idat 71718.

1d.

49560 So. 2d 1205 (Fla. App. 1990).
*01d. at 1206.
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allowed for the levy of such taxes while thends were outstanding as a means of paying the
principal and interest due on the bonds. The
the writ, and the Florida Court of Appeals reversed, stating that the resolution governing the
bonds compell@ the district to levy the tax in order to repay its financial obligations to the
bondholders' Pr esumably the CDD complied with the ¢
property owners accordingly. This case demonstrates not only the possibility thttca may

default on its bonds, but also that the contractual agreements controlling the bond issue may have
significant consequences for property owners. It seems fair to say that some of these
consequences may not be ascertainable from the discldateenants included in the closing
documents.

The potential effects of a districtods def a
complicated by the | DD Enabling Actds |l ack of
the caps placedonhe assessments prove insufficient toc
bond repayment obligationé This uncertainty not only makes the bonds more risky, which may
result in higher interest rates, but opens the door to the possibility of a sisiatitar to the one
in Palms of Terra Ceiaccurring in a Georgia IDD. While the Act establishes a basic framework
for drawing up the agreements governing the
rights and remedies are generally left up to doatrolling bond agreements.Thus it is
currently unknown exactly what remedies a bondholder may pursue against the district and the
property owners in the event of a default. Although the intitial assessments levied against
property owners are set andopad before IDD land is sold to the general public, the user fees

set by the district are always subject to revision. Additionally, the Act specifically contemplates

°11d. at 1207.
*2 SeeGriffith, supranote2, at 97778.
*35ee0.C.G.A. § 3993-13 (Supp. 2007).
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that revenue from imposed user fees should be used in part to pay the interest and pnncip
any outstanding bond$. Thus, it seems possible to contemplate a scenario in which the
controlling bond instruments provide that in the case of default user fees shall be increased in
order to pay off the bonds, to the detriment of IDD property osvridothing in the Act seems to
prohibit such language in the controlling bond documents.

It should be noted again, however, that the Act does specifically state that in the case of
defaul t, Al andowners within t hleoblgatien$ that ard s hal
associated with their property and not the obligations of the district as a whole or the obligations
of any ot hé&rltisluackeat exaatlyehow much protection this provision actually
provides landowners, as it does noteed landowners from the obligations tlaaé associated
with their property. This issue will likely remain unsettled until it is clarified by a court during
the course of litigation.

B. Constitutional Principle of fAone person

1. Background aothe Principle

Critics and commentators have raised the
el ecting | DD board members violates the basi
voteThbte basic principle of A o oted idea in &rmenican o n e
constitutional | aw. As Justice Douglas stat ec
Decl aration of Independence, to Lincolnds Get
Nineteenth Amendments can mean only onaghione per s o n’,Themmneepersomt e . 0

one vote principle generally requires that el

> See0.G.G.A. § 3693-8(8)(E) (Supp. 2007).
*3See0.C.G.A. § 3993-12(a) (Supp. 2007).

% See generally SB 200 Peach Sheet, snpta39, at 37.
" Gray v. Sanders, 372 U.S. 368, 381 (1963).
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votes of al | i°hFdrtheribecauseltre basie prircigle dedls. with voting rights,
it generally isreviewed by courts under the strict scrutiny framework, which is the highest
standard of review a court can apply to equal protection iS3ues.
2. The LimitedPurpose Exception to the Principle

The United States Supreme Court has expressly stated éhanéh person, one vote
requirement applies to state and local municipal governmi®htswever, the Court has also
carved out an exception to the principle for special limgarhose quasyovernmental bodies.
This exception was fully articulated by the (€bin Sayler LandDistrict v. Tulare Lake Basin
Water Storage Compafiy Saylerinvolved a special district in California created to facilitate
water storage and conservation through a variety of prdfedtse district supervisors were
elected by landowms within the district, and each landowner was permitted to cast one vote for
every $100 worth of district land own&Y.The voting power of smaller landowners was
therefore diluted by the voting power of larger landowners. Additionally;ovarer residentsf

the district were completely barred from votftigOn its face, the dilution of the smaller

|l andownersds votes appeared to violate the or
this was not the case, however, holding instead that the natthe dfstrict qualified it for an

%8 Joseph Seligd)emocratic Solutions to Urban Problen®§ HAMLINE L. Rev. 1 (2001).

9 SeeKramer v. Union Free School Dist., 395 U.S. 621 (1969).

0 SeeAvery v. Midland Cainty, 390 U.S. 474 (1968) (holding that the one person, one vote requirement applied to
Aunits of | ocal government having gener al government al

b o d \d..at485.

1410 U.S. 719 (1973).

®21d. at 73435.

831d. at 72425; see alsdouglas S. Roberts, notdp Land, No Vote: Validating the Osere-OneVote Provision

for Elections in Floridadg®$4FE &munu REV.1183 (1D8€)vy el op ment Di str |

% sayler Land Co. v. Tulare Lakes Basin Water&je Dist.,410 U.Sat 72425.
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exception to the princip/& This exception in turn meant that the Court could abandon a strict
scrutiny analysis in favor of the more lenient rational basis stafifiard.

The Court justified the exception based on two attarstics of the district. First, the
Court found that the district was created for a special, limited purpose, and thus the district had
limited authority and powers, as opposed to general governmental pé\@ersond, the Court
found t hat adidnedisptapationately affécsed landowners, as landowners paid
assessments to finance the districtdés costs a
become delinquent in their paymeftsThe Court maintained that these two charactesisifc
the district qualified it for an exception to the one person, one vote principle, thus placing the
voting scheme into a rational basis analysis. The Court went on to find that under a rational basis
test, the voting scheme did not violate the onegrersne vote principl&

Sayler provided courts around the country with the basic framework for evaluating
whether the voting mechanisms for a variety of special districts violate the one person, one vote
rule.”° When a court evaluates the constitutioyalito f any speci al di strict
must determine the answer to two questions: (1) is the district at issue formed to fulfill a narrow
purpose for which it is granted limited power and authority, and (2) if it does exist to fulfill a
limited purpose, do its actions disproportionately impact the constituents allowed 3 vote.

3. Potential Application of the the Pri

Georgiabdbs | DD Enabling Act creates a voti:

vote foreach board position at a ratio of one vote for each acre of land they own, although no

% See idat 729.

% See idat 72628.

°71d. at 729;see alsSeliga,supranote58, at 12.

% Sayler,410 U.S at 729;see alsdRobertssupranote63, at 199.
%9 sayer, 410 U.S. at 731.

Y Roberts supranote63, at 200.

" See idat 202.

26



one elector may vote more than 15% of the available Votksis not certain whether this
scheme would be challenged for violating the one person, one vote printiplecere to be
challenged, the outcome of the challenge would be equally uncertain. Any reviewing court
would initially have to determine the basic nature of IDDs created under the Act. If a court
decided an | DD qualif i edtwauld beaposSilslepfer ¢DDstb fallp ur p o ¢
into the exception crafted Baylerl f a court instead found that
governmental bodies, they could not take advantage ofS#yder exception and the voting
scheme in the Enabling Act woub@ found unconstitutional.

It is somewhat difficult to predict exactly whether or not a Georgia court would classify
an IDD as a special purpose district with limited, narrow powers. Decisions from other
jurisdictions demonstrate that courts examine aetya of factors when classifying specially
created district$®> One commentator has surveyed a significant number of these cases and
compiled a list of significant factors, including:

(1) The areas of government in which the district operates (i.e., dbithe t r i ct 6 s po

extend to a variety of areas, or are they limited to very specific purposes);

(2) The extent of the districtds power s;

(3) The districts ability to raise revenue, and whether the revenue is borne by specific

groups;

(4) The degree of gernmental oversight of the district;

(5) The degree to which the district has i

(6) The degree to which the district is administrafft/e.

20.C.G.A. § 3693-5(c)(3) (Supp. 2007).
3 SeeSeliga,supranote58, at 13.
“1d.
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These factors, combined with the &taitow i da S
Frontier Acres Community Development Distfittdo provide some illumination for how a
Georgia court may approach such a challefgentier Acresmay be particularly significant if
and when such a challenge occurs in Georgia, as it is a case challéregaupstitutionality of
the voting scheme enacted for Floridads Commil
course served as the primary model for Georgi
In Frontier Acres,the court found that the Frontier Acres CIial fall into the special
purpose exception because the court believed
needed community development services and facilities . . . while ensuring that those who
benefited most from the <°eMonreispeeifilly, btherceurt mo s t
Aconcluded that the districtds powers merely
granted the district, that of ensuring”’that
The court found it particularly significant that thetd did not furnish general public services
that a local government would provide, such as health and safety services or school operation.
It seems possible, and perhaps even probable, that a Georgia court examining the nature
of IDDs would reach a siitar conclusion as the court frontier Acres It is not a foregone
conclusion, however, as a Georgia court will not be bound to follow a decision by the Florida
Supreme Court, and further analysis of the issue b¥tbmetier Acrescourt has been critized
as overly superficial® One commentator has noted that Enentier Acrescourt glossed over the

fact that CDDs wield a broad range of powers, many of which are powers that other courts have

5472 So. 2d 455 (Fla. 1985).
® Roberts supranote63, at 203.
71d. at 204.

®d.
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associated with general purpose entities over limited speeiglose districtd’ These powers

include the construction and operation of sewage systems and the authority to build and maintain
roads, and are powers that are also granted
than exploring reasonshythesep ower s may be <cl assifiable as i
the Frontier Acresc o u r t Il nstead determined that the di
discussion or explanatidii.

The court 6s |Feontier Aadsmakes iarhoyediffi@iltoiuse the case as a
predictor of how a Georgia court would approach the same issue, but it does offer an example of
one possible outcome. Indeed, it seems likely that even if a court engaged in a more thorough
exploration of an IDDs powers, it would Istieach the conclusion that it was a special purpose
entity entitled to the one person, one vote exception.

Such a conclusion could be viewed as a probable outcome should a Georgia court use at
least some of the factors other courts have used when gnglthas issue. While IDDs do
possess a variety of powers, they are still significantly limited compared to those exercised by a
general purpose governmental unit. IDDs do not exercise police power, they do not exercise
general health and welfare powdirsy do nobperateeducational or transportation systems
(although they are empowered to build such facilities), and they do not have the power to zone or
to exercise eminent domain. It is arguable that all of the powers IDDs do possess are intended for
the Anarrow purposeo of building and maintaini
accept this argument, it is almost certain that IDDs would be classified as special limited purpose
bodies entitled to an exception to the one person, one vagbe. Further, the Act itself states

~

that an |1 DD Ais not a general purpose |l ocal g

79
Id.
80 See Frontier Acres}72 So. 2d at 457.
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the term 61 ocal government 6 as that -¥0erm i s d
2 é Mo

The second requiremen o f t he exception, t hat t he
disproportionate impact on voters, would almost certainly be met, as the landmiersr are
responsi ble for financing the infrastructure
operatms. They are thus disproportionately i mpac

Implementation i Andrea Lytle

Process for establishing and implementing an IDD

The Georgia Smart |l nfrastruct +¥r3e 0Groowtgh nA
Senate Bill 200) wvides the framework for establishing and implementing IDDs in Georgia.
Assuming the constitutional amendment is successful this fall, O.C.G-83 3@l become
effective automatically on January 1, 2089 ven then, individual local governments murmsrt
hold two public hearings and adopt an enabling resolution in order to be able to use ffis tool.
Subsequently, each proposed IDD must have its own public hearing in order to be approved by
the communityds el ected bodylocal goverhneeste ampla f e g u «
opportunities to ensure that this growth management tool will be appropriately used in their
communities. Typically, consideration about whether to create an IDD would follow zoning
approval for the development since most develper not finalize their financial backing until

after the local government endorses the prdject.

8 0.C.G.A. § 3693-4(g)(1) (Supp. 2007).

¥Kirk, David (2008, April 17). il nfr acvidinginrastiuctiee De v el o |
for new development. 0 Presentation at the Georgia Pl al
80.C.G.A. 36933 (a)

8 Kirk, David (2008, April 17)
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For a local government to consider approving an IDD, every landowner in the proposed
district must sign a petition requesting the designatioithe petitionmust describe the exact
boundaries of the IDD and present the names of the initial district governing board members.
The petition must also include a master plan for the development, which would be expected to
comply with the original zoning or subdivisicapproval for the development. Even more
importantly, at this stage the petition must detail the services the IDD will provide, a timetable
for construction and an estimate of the proposed costs. Implicitly, this requirement means that
the local plannig and other staff have negotiated with the developer to determine whether he or

she will contribute to or provide new facilities such as libraries, schools, police or fire stations in

addition to the Atypical o i nfsrwatertlimesiantl sewesr a d
' ines (this issue wild/l be discussed at | engt
paper).

Following the public hearing to create an IDD, O.C.G.A-936 mandates that the
governing board fshalwhen deoiding ihktther to appreve ¢he DD, f a c t
including consistency with the comprehensive plan, compatibility with existing services, the
anticipated amount of tagond financing required, the potential for the IDD to increase taxes in
the surrounding areenad fiwhet her the c¢creation of the dis
providing the necessary infrastructureo and i
devel oped as one f unct® Ibimimdortant to natehiat tkelgavermng ¢ o mm
board does not have to determine that the IDD actually meets all these standards in order to
approve it; it simply must consider them. The local government must also approve the services

that the IDD can provide, the standards of maimtere for the infrastructure and attach

80.C.G.A. 3693 (b)
8 0.C.G.A. 36934 (c)
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conditions it considers necessary to protect the health and welfare of the residents in the
community.

In addition to the local government, IDDs also must be approved by all federal, state and
regional authorities,ncluding the Department of Community Affairs (DCA) if it qualifies as a
Development of Regional Impact (DRI). Should DCA deny the DRI application, the governing
board that approved it may override this decision by placing the IDD on the local ballot to be
considered by the citizens of the commufilty.

As part of its approval, the local government also authorizes the creation of-a four
member governing district board that will make subsequent decisions for the IDD. The
governing body must also appoint &Himember. The board members serve four year terms
that begin once a certain thresholds of development are achieved. For example, the first
Apetitioner member o must stand for election o
developed® Alpeti ti on members must fstand for elect
general public of land representing 75 percent of the geographic area within the boundaries of
the district or within six years after the effective date of the resolution araorce establishing
the district, 8 Hhiscrégeireneent aimsto Graumverg B problem that has
occurred in a few of Floridads Community Deve
have maintained control of the governing board farenthan a decade. However, a loophole
still remains in Georgiads | egislation becau
devel oper stil!]l owns it, he remains the only
serve on the governing boardTherefore, a local government must carefully consider the

timeline for construction and address this possibility directly before approving an IDD.

870.C.G.A. 36933 (c) (4)
80.C.G.A. 36935 (c) (1) (B)
890.C.G.A. 36935 (c) (1) (D)
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The governing district board has a multitude of important powers connected with the
development and managent of the IDD. In addition to issuing and managing bonds for the
infrastructure that is installed, the governing board bids and executes the contracts for
infrastructure construction. While the local government approves the infrastructure and services
the IDD will provide when it establishes the district, the IDD governing board makes the detailed
decisions about the facilities, which could include water and sewer systems, streets, sidewalks,
street lights, electrical and gas lines, stormwater faslitsecurity personnel, fire and police
stations, schools, indoor and outdoor recreation facilities, waste collection, pest management and
other amenitie§’ The governing board may choose to hire an administrative manager to handle
the dayto-day operatns of the IDD. Finally, the governing board determines the taxes and fees
that will be charged to property owners within the district to pay for some of the infrastructure
installation and maintenance. The financial records must be audited annuadlseaandhilable
to the public.

Planning considerations

David Kirk, an attorney and proponent of |
explains that | DDs are primarily a f#fAfinancin
option to fund growth withut overextending the |l ocaf gover

Nevertheless, important planning considerations should be made before a community
implements this tool.

Whether IDDs produce smart growth or urban sprawl is an ongoing debate. D&vid Kir
law firm, TroutmarS ander s, argues that il DDs do not pr

growth. Development will come with or without IDDs. Local government manages growth by

%0.C.G.A. 36938
1 Kirk, David (2008, April 17)
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allowing developers to use the financial mechanism offered by anolidpif they develop in

the way most benef i?cThis lreasonimg is seauctive annit simglidityy . ©
because it theoretically relieves the burden for local governments who recognize that new
development does not always pay for itself through taxermees. TroutmaBanders also

mai ntains that Al ocal governments need a way
indicating that IDDs can fill this rol&

Proponents argue that IDDs provide a tool for smart growth because they offer the
benefts of planned communities. In comparison to a series of small, disconnected subdivisions,
IDDs create large, master planned developments that can more easily incorporate connectivity,
direct traffic flow, establish mixed s e Avi | | age 0 locaenconamurdty faciditiest e c t i v
and provide contiguous open space. In fact, O.C.G.AQ33fquires IDDs to maintain at least
twenty percent open space. Furthermore, the Act mandates the use of public sewer, which is
traditionally better for water qualithan septic tank¥. Since elected officials must authorize
the IDD and therefore approve the infrastructure it will provide, there is an opportunity for
developers and local governments to negotiate for improvements that will benefit the entire
community. For example, infrastructure can be located anywhere in the jurisdiction so the
developer can contribute financially to the construction of new school facilities, water or
wastewater treatments plants that would serve more than just the area within theFtidD
Georgia in particular, the fact that IDD financing can be used for school construction is

especially important because impact fees are not avaffabiénally, governments in Florida

“TroutmanSanders (no date). AThe Georgia Smart Infrastruct
(underline in original)
“TroutmanSanders (nodatef. The Georgia Smart I nfrastructure Finance

°0.C.G.A.3693-4 () (4)

% Netter, O. D. (2006, October 18hfrastructure Development Districts Have Potentials & Pitfalietrieved
April 5, 2008 from Association County Canissioners of Georgia at
http://www.accg.org/content.asp?contentid=770
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have used CDD agreements to increase the architectural staftarde developments beyond
what they could mandate through traditional zoning practices.

However, the argument that IDDs promote smart growth is fundamentally flawed in at
least one critical respect. By definition, IDDs encourage growth where no aedimi
infrastructure currently exists, which typically means greenfield developments on the fringes of
the community where developers can find or assemble large tracts of land. Given the enormous
size of most IDDs, they actually push new growth outwardrdgatrural or suburban areas and
promote additional development that can take advantage of the new infrastructure. Such trends
may hasten the economic decline of downtown areas. The Association County Commissioners
of Georgia (ACCG) esecdistnasvdd eod gpeear totba affectivé todis in
instances of redevelopment, meaning urban counties would have little or no opportunity to use
them. A requirement that 100 percent of landowners must approve the creation of a district
could also provéo be a hurdle owing to diverse, multigteoperty ownership in redevelopment
ar e sSinge IDDs cannot encourage infill development or urban redevelopment that use
existing infrastructure, they risk promoting urban sprawl rather than smart growth.

Another important planning consideration is that even though Georgia has patterned its
| DD | egi sl ation after Fl ori daos, the two st a
towards planning and zoning. In 1985, Florida required all local governmengziopt
comprehensive plans that must include specific standards to ensure that public facilities can
support new devel opment and As&oyrCardgkerrexplaissme il

Athis is a financi al p | a nms tomgave in@lade cettdinguablicr e q u i

% Netter, no page

" Florida Department of Community Affairs (2005, February 8pncurrency Retrieved Power Point presentation
on April 6, 2008 from Division of Community websitéttp://www.dca.state.fl.us/fdcp/DCP/
compplanning/concurrencyl.pdf
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services . . . at an acceptable level 0% serv
Every ordinance and @Al and use decisiono must
the local government canniegally approve it° To determine whether a proposed development

fulfills the concurrency requirement, comprehensive plans must include a capital improvement
element (CIE) that project the expenditures necessary to maintain the adopted level of service fo

the current and projected future population.

While most local governments in Georgia have also adopted comprehensive plans, the
state does not have a concurrency requirement and CIEs are only mandated when a local
government decides to implement impé&ees. Like impact fees, local governments cannot
|l egally require | DDs to contribute more than
infrastructure. Proponents of IDDs therefore recommend that communities intending to use this
tool incorporateCIEs into their comprehensive plal?8. This technique not only helps
developers anticipate their contributions, it also helps to ensure that the current level of service in
the community does not suffer.

More importantly, IDD approval in Georgia is notedi to comprehensive plan
consistency as it is in Florida. After all, many rural counties and municipalities do not have
zoning at all. Without this basic framework controlling land use, it is difficult to imagine that
local governments will be able tofe€tively implement a sophisticated growth management tool
like IDDs. For this reason, ACCG initially suggested that Georgia consider restricting IDDs to
counties and municipalities that have zoning

zoningand permitting capacity in place, local officials would have little ability to guarantee, or

®Carriker, Roy R. (July 2006). AComprehensive Planni ng
Florida, Institute of Food and Agricultural Sciences. Retrieved April 18, 2068Htip://edis.ifas.ufl.edu/FE642

9 Carriker (July 2006)

WRoss, Bill (2008, April 17). ilnfrastructure Develop
for new development. 0 Presentationncat the Georgia Pl al
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inspect, new" ButhH a palsyt wouldchelp to ensude that only communities that
are more prepared to handle the increased development could ug®wils management tool.
This requirement would also encourage local governments to engage in comprehensive planning
and zoning practices in order to attract IDDs and direct them to the most appropriate areas of
their communities. It is important to ndteat this requirement is not in the Smart Infrastructure
Growth Act of 2007, perhaps because the ACCG worried that it would deter rural counties from
voting to support the constitutional amendment.

Since planning seeks to improve the quality of life fbrta residents, any IDD program
in Georgia must ensure it does not become a legal, publitlgidized method of excluding low
and moderatencome residents from these new developments. In Florida, most CDDs tend to
attract affluent residents wantingditional services and amenities that lovusome citizens
typically cannot afford. While exclusive subdivisions without affordable housing can certainly
be found in many communities in both Florida and Georgia, CDDs or IDDs are different because
the stag legislature authorizes them to use-¢scempt bonds. In exchange for this privilege,
they should be required to include affordable housing and ensure that their amenities open to the
public. Despite assurances from the ACCG that IDDs will notcredtpa i vat e cityo b
infrastructure must be publicly accessitffe0.C.G.A. 3693 would allow IDD bonds to pay for
Aguardhouses, fences and gates, “%thaepeesumablyi ¢ i n
would exclude some people or atleastefr t he | mpr essi on tlhiami tas onei
to nonresidents. Furthermore, since many IDDs contain commercial or raseedomponents,

providing workforce housing creates new opportunities foriltsome employees to live near

191 Netter, no page.

192 Association County Commissioners of Georgia (JBree0 7Ai.nanici ng and Managing Gr owt
Internal document received from Matt Hicks.

130.C.G.A 36968 (G)
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their homes andave on transportation expenses. If affordable housing is incorporated, however,
special provisions must be made to ensure that residents will not be unduly burdened if the
governing district board raises taxes to pay for infrastructure or maintenance.

While only a couple of IDDs nationwide have defaulted completely on their ability to
finish a project, there are more than a few examples of developments in Florida, Colorado and
other states that have had to scale back their infrastructure plans, selheff the facilities or
drastically raise taxes to cover the shortfall. Local governments that approve IDDs must clarify
from the outset that they will not financially rescuectinceived projects or accept their
infrastructure for public maintenancedn a smaller scale, similar problems have occurred in
Georgia and elsewhere when homeowners associations (HOAS) dissolve or fail to pay for road or
stormwater facility maintenance. While residents have an obligation to understand the financial
risks theytake when moving into one of these communities, local governments have a
responsibility to proceed carefully when authorizing these IDDs. Elected officials and planners
must take into account mar ket trendsandthche st
feasibility of a proposed IDD before approving another one. Clearly, saturating the market with
these projects will result in failure because there is only a certain amount of residential demand
for these neighborhoods.

CasesStudiesi Michelle Mondragon
The Florida experience/case studies

Originally the Florida Special District was created over 179 years ago; however, more
recently Floridadés Community Devel opment Di st
the rapid growth of their commuies; this is largely due to the large increase in population and

recent interest in reastate investment boom that was occurring the last few years.
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As of 2006, there were over 1,404 Special Districts in Florida, which are comprised of 592
dependent ah 812 independent districts. However, in 1975 the State created the New
Communities Act, which created the first independent special district primarily for community
developments. Today Florida has over 150 active CDDs with Hillsborough County leading the
state with 34, six located in Tampa, and twefntg in the MiamiDade area. Within the last five
years, more than 200 CDDs have been created in Florida (Van Sickler, Jan. 2005).

Chapter 190, F.S. of the Uniform Community Development District Act alldov the
establishment of independent special districts for the purpose of financing infrastructure for
planned developments. These districts are limited to funding specific infrastructure such as
water management, water supply, sewer and waster watergemment, reclamation, and reuse;
bridges or culverts; roads; street lights; parks and other outdoor recreational, cultural, and
educational facilities; fire prevention and control; school buildings; security; mosquito control;
and the collection and dispal of waste. They are categorized into two areas: districts with less
than 1,000 acres and those with more than 1,000 acres. These districts are typically financed
with the issuance of tafxee bonds, ad valorem taxes, special assessments or servigeschize
burden of cost is passed onto homeowners buying within the district

CDDs are not mini cities and do not have the
the authority to change traditional development standards or local zoning deciBibne.y d o n 0t
provide governmental services or have any authority over environmental regulations, and they
canodot create | ocal ordinances. They must be
cannot be expanded without approval. The CDD must hHed@%o consent from the
homeowners; the board cannot be shifted to a developer; no single owner may represent more

than 15% of di strictbds tot al vot e; and full d
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be provided to the buyer prior to the safethe property. Lastly, the bonds cannot be issued
without the permission of the | andowners. Th
maintenance of the infrastructure, or the improvement of the common areas (AJC Associates,
Inc., 2005).

New Tampa Residential Communities

This area remained undeveloped until annex
oldest neighborhood and development has retained that atmosphere, naturally. Strict guidelines
are applied to retain the preservationtd animals.

New Tampads boundaries are the University
Road (north to south) and Lutz to Morris Bridge road (west to east). The area is known for high
growth, an above average income and denotes life in sul{&di.com, 2007).

Two particular sites were evaluated, both located in Hillsborough County; Heritage Isles,
which is a successful community and Corey Isle, which has been plagued with developer
interference and abuse. The sites are actually adjacesado other with Heritage Pines
separating them.

Heritage Isles

This Heritage Isles Community Development District definitely gives you the feel of
living with the finer things in life. The amenities give you the atmosphere of being in-a first
class resa but with a small town effect, yet it encompasses 475 acres. A family hardly leaves
the development for entertainment; it offers playgrounds, swimming pools with a water slide,
volleyball, basketball and racquet courts, an aerobics room plus a rolleeyhook and

championship golf course.
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|l tds conveni e b loryquidk accesd te Bowmaosva Tampa, and ample
shopping and restaurants are available with the University of Soutldd&loampus and a
medical complex close by (NTCC, 2008).

According to advertisements found online, a single family home can be purchased for
only $100,000 to $400,000 (NTCC, 2008); however, when this researcher went to the real estate
sites to view the typ of houses that were available, their price range and an idea of the amenities
offered, | found no homes within the $100,000 range, or for that fact up to $200,000

However, when the Lennar Homes website was viewed five different home styles are
offered, the Monaco, Normandy and Corsica, are all within the $230,000 to $260,000 price
range. The Corsica has 3 bedrooms, 2 baths, and a 3 car garage 4st@\ofsyout, while the
Monaco and Normandy have 4 bedrooms, two car garages and are two storieslythe on
difference is the amount of bathrooms, the Monaco has 3 bedroom and the Normandy has 2.5
bathrooms. The Catalina and Monte Carlo are with the $305,000 to $360,000 price range. The
Catalina boasts 6 bedrooms, 3 bathrooms andcar Zyarage while the Mom Carlo has 4
bedrooms, 3 bathrooms and-a&@ garage (lennar.com., 2008).

Heritage Isles provides homes and townhouses for rent from $950 to $2,900 per month
with 2 to 6 bedrooms and 2 to 4 bathrooms. Rent New Tampa handles the renting process from
taking the application to completing the lease documents (RNT.com, 2007).

The CCD also offers four agestricted communities for those over the age of 55 years
old; the Terraces, the Manors, the Estates and the Villas; otherwise known as the Heritage Isle
Estates. They are located on the other side of the Duran golf course giving it a nice quiet

ambiance.
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Subsidized housing, multiple housing complexes and executive housing are also offered.
No pictures or information is available for the Section 8 hwyshowever multipldhousing
complex pictures can be found in the Appendix. Rental prices ranged from $1000 to $1700 with
subsidization ranging from $500 to $1000. The executive homes ranged from $360,000 to
$450,000; had four to five bedrooms with 34t& bathrooms and four different styles with nine
different floor plans to choose from. Multiple housing units such as the Terraces at Heritage
Isles are priced from $134,990 to $174,990 and have two bedrooms and two bathrooms
(move.com, 2008)

But despiteits success in providing all forms of housing for all types of consumers, the
district has problems with conflict of interest with its board members. The board transitioned to
homeowner control in 2006 and now the supervisor and one member fadecten; the
developer and supervisor had past conflict of interests. The conflict arose over the leasing of the
failing golf course and restaurant (Kinsler, Feb.2008).

Cory Lake Isles

Cory Lake I$es, another New Tampa community, is set along thenil® shoreline of
Tampa's largest lake, bordered with 17,000 acres of forest and tropical landscaping. The single
family homes are set on ¥4 acres to % acres with a dock for every home. It has sandhite
beach that offers skiing, fishing and canoeing with a main street that has hand constructed laid
bricks. The price range is from $250,000 to $1,000,000 (D&CHarding, 2008).

In 2000, developer Gene Thomason filed for a zoning change that would allow him
bring in commerce to the District; the application had major changes to the current
comprehensive plan. His history for developm

114 single family homes. This would include a moeeded dagare fadity, office space, and
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a seltstorage business; totaling 127,000 square feet (Mabe, 2000). Corey Lake Isles was that
much closer to becoming a sslifficient community.

But in November 2007, after 12 years under control of the developer, Gene Thomason,
the owners association was told they would be paying additional assessments to pay for the
lawsuit being drafted against him and his company, Cory Lakes Limited (CLL). And in
December 2007, Corey Lake homeowners mere toc
company, CL had charged $4.6 million dollars over the last five years for maintenance of the
district (Kinsler, Dec.2007). So in January 2008, sédv@neowners sued the association to gain
access to the financial records; accountability questions Wweneg demanded from Mr.
Thomason by the residents. It seems the deve
and road maintenance, as well as security for the district without a written contract (Kinsler, Jan.
2008).

Corey Lake Isles is the pedeexample of developer abuse despite the Florida laws
prohibiting buildercontrol over a six year period. The abuse continues beyond tbentract
for |l abor; finances were mishandl ed, checks w
yetweredposi ted into CLLOS account and property t

Now in February 2008, Corey Lake Isles will choose their new Board of supervisors for
the first time. The board had consisted of appointed family members and associates. Two of the
appont ed seats are available as well as the fo
Hopefully, the district will now run as intended by homeowners that will have to provide
accountability measures for the maintenance and operation of the district.

Other State Community Development Districts
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New Jersey- Twin Rivers is a community development located outside of New Jersey
that is run by a homeowners association; they are having difficulties living with the small
privatized minigovernment that opate as the de facto government entity. Homeowners in
Twin Rivers filed a lawsuit arguing that their constitutional rights were being violated. One
neighbor was quoted as stating, Ayou | eave yo
The residents areegking a determination from their local government as to whether the
rights of property owners supercedes the comm
for minor infractions; activities that most homeowners have, such as posting a psigrcain
your lawn or installing the wrong kind of storm door. A major issue that can determine the
future of other developments is whether a buyer must abide voluntarily to accept all restrictions
issued by the association; currently residents have Igtdeer to change rules already
established, needing a 76+ vote to alter or eliminate them (Schwaneberg, 2005).
San Antonio, Texasi A resident atPost Oak Manor, was asked to remove a local
election sign from his yard while other neighbors were allowgumb$b national elections signs in
their yard (Willlams, 2003) Another resident living in Memorial Northwest has filed suit on
their homeowners association due to fines charged for the infraction of running a business out of
their home. The charge is $280day, while the case is pending; homeowner Robin Lent says
AThe ruling is weighted against the homeowner
and the threat of being foreclosedo (Jackson,
Denver, Coloradoi Governor Bill Owens signed a m&ure that limits the power that
homeowner associations have based on the numerous horror stories told by homeowners. Senate
Bill 100 will require associations to open their books and post notices of meetings and limit the

ability to seize property in adtbn HOA is prohibited from adopting rules that prevent
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homeowners from displaying the U.S. flag or political sign; from parking an emergency vehicle
in the community and limits the ability to foreclose on propef&esnmit Daily News, 2005)
Process taCreate a Infrastructure Development District

The first step to create an Infrastructure Development District involves having the local
government approve an ordinance that authorizes the creation of a district.  The
petitioner/developer submits a develomnplan that includes information pertaining to the site,
such as the estimated costs, a timeline, what boundaries are sought; the name of the site, the
names of the initial district board and of course attached the application and fee ($5,000 per
1,000 aces). The final step is to host at least two public hearings about the proposal and then a
vote is taken as whether to create it or not (Rivercrest,)2008
Process to Create District Boards

During the initial proposal process, the petitioner/developtacts the first five board
members while the local government appoints one member. As the development transitions, the
initial board must be relected within a six year period or when sevdiug percent of the
development is complete. Prior to theation, public notice must be given and landowners
within the district are allowed to cast one vote per acre of land owned; no one may vote over 15
percent of the votes (Rivercrest, 2008)
Responsibilities of the CDD

The community dev ebnsilplites me¢ludedappwinting acttedssrer,r e s
someone that is not a member who will handle the disbursement of funds for the district. The
treasurer must prepare a budget and provide copies to the board within a 60 day period prior to
approval. The boarthen submits the budget to the local government; 60 days prior to the date

of adoption, waiting for comments and suggestionsThe board may hire contractors to
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complete work but must stay within a $100,000 limit; anything above that must be assigned to
the lowest bidder. It may borrow money, issue bonds, lease facility properties and maintain an
office on district property.

The board oversees edfte improvements to roads, street signs and lighting; water
management; administration of the conservatogas; contact and compliance with the local
government in regards to water and sewer facilities; and the landscaping of the site.

The cost to operate is subject to a non ad valorem assessment, which appears on the
homeowner 6s pr opeasdmegntis l@aged dnithe kcharge fof the aperatiohsand
maintenance of the district, this can fluctuate based on yearly charges; and the annual capital
assessment that goes toward repayment of the bonds sold by the CDD for development; these are
often fixed.

The IDD must have 100% consent from the homeowners and in Georgia the IDD board
cannot be shifted to a developer, no single o
vote; and full disclosure about an IDD, its rules and regulations musiobelgd to the buyer
prior to the sale of the property and lastly, the bonds cannot be issued without the permission of
the landowners (HCDPGM, 2002).

Chall enges found in Floridados CDD©G6s

Some of the challenges that have hindered implementation and gaesaranCDDs are
subject to al/l of the stateds Sunshine Laws,
biggest hindrance to the homeowner is the day of signing for the sale of the home, the one page
disclosure, describing the regulations fgmg in the district is amongst hundreds of other pages
of documents; and is often missed. Other financial stipulations are not disclosed clearly,

according to the initial rules, the assessment for operations and maintenance can vary from year
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to year, lowever, often the buyer is under the assumption the assessment fee is set for the period

of the purchase of the home (VanSickler, 2003). And then the problem arises when the

devel oper is ready to embark on bwadsdeawery wher
and other infrastructure arenot planned for vy
2003).

Community Development District Changes expected

During the 2007 legislations period House Bill 1491Community Development
Districts was evised the definition of the community development to specify requirements for
adoption of <certain rules by Floridads Land :
provisions for determining voting rights for landowners within a district; requthegdlistrict to
publish notice of the qualifying period for elections; revising the timeframes and the
requirements for preparation of any budgets proposed by the djdtnistsvould amend Ch 190
(COCP, 2003).

Recommendations for implementation in Georg

Before Georgia embarks on passing legislation to makexasmpt bonds available to
petitioners that are considering the btolgt of a IDD, they view websites like the Florida
Articl es, AProbl ems wi t h Devel opertd fromt her e
(POATV,Inc, 2008).

The petitioner (developer) is almost given a blank check on the amount of time he can
build the development. In Connerton, Florida, the developer had plans to build new homes prior
to the | ocal g o v e ut of mads and seweqrs. \While irf Qorey Liake éslesi the p
developer continued to add homes to the site over a thirteen year period, totaling over 900 homes

(Thorner, 2003).
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Chapter 190 must be amended to eliminate any conflict of interest problems thateare s
to arise. The CDDs should be disallowed to purchase real property from the developer if a
conflict of interest exists. This allows the Board of Supervisors to act on the behalf of the
current and future homeowners of the CDD versus personal gain.

The developers should be made to establish a limit that determines the maximum of an
annual increase for monthly fees before the sale of a home; providing property buyers no
surprises in years to come; resulting in happy consumers over the 30 year pdoathg them
to differentiate the purchase of a home in a CDD as more positive than owning a home in a
traditional development (HCDPGM, 2002)

Georgiadbs Act establishes a board of direc
should be implementedwing a more detail of how the board must be accountable for every
action that transpires that would affect the community in whole. Currently the Act only defines
their responsibilities to include budgeting, financing of capital projects and daily opestati
i mpl ementing contracts and recording all/l t ra
examples find this broad language can lend opportunity for abuse by the developer, leaving the
homeowners vulnerable to excessive fees. Largely, becauseadle dan vote to place deed
restrictions on property and leave others with contractual obligations over a long period of time.

The Act does require public notification of the creation however public hearings and
town hall meetings should be initiatedd@ssure the neighbors are informed of all activities that
may affect them. This is another area that
Act providing a clear statement that this legislation provides the creation of exclusive
improvements dund within the district; an amendment should be established that outlines that

other easements or utility requirements for the future are either included or excluded from the
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association fees. Thirteen years after development, a local government @edignath e 6 di st

should fund new traffic lights and modifications to the road that led into the entrance of the

district; thereby increasing the homeowners fees without a vote of the board or the homeowners.
Despite the master plan petition being filedh the local government and all holders in

title of taxable land within the proposed district, the county commissioners have the capability of

requiring that each section of the district be rezoned individually as the project progresses.

Allowing the ceveloper or board to alter original plans for the district; zoning changes from

multi-family to singlefamily, density changes can occur or other infrastructure improvements

can be added. This occurred in Pasco County where the local government wagaplaore

school land and other infrastructure from Terrabrook (Thorner, 2003).

Conclusion
Our groupbs research found this type of infre
and most often plaqued with similar types of problems. Thoughthf i nance t ool W O

with infill and already established communities, it does have potential in counties such as
Rocksdale, Cherokee and Fayette, where development has the area strained for infrastructure.
IDDs should takeaution in specific arsanoted in our recommendations throughout this study.
Recommendations

, Areas 1. Create a way to dissolve a district once the financial obligations for

development have been met

T a. Outline a fair way for local governments to pay for maintenance of @ualiti

amenities.

T b. How do deal with nogompliance of developers

, 2. Expand requirements for disclosure notice to homeowrmreguire documentation
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T a. Include documentation of estimated expenditures

T b. Notice should be required for subsequent sales

T c. Require developer to get a receipt that is signed and dated by home buyers

indication they received disclosure.

3. Revise impact fees so credits are granted to the IDD (not the developer)

5

5

5

4. Allow homeowners to vote for administrative staff

5. Outline vhat taxfree bonds can be issued for i.e. golf courses and other large scale

recreational amenities

6. Require timely transfer of control of the IDD from the developer to the homeowners

7. Revise election procedures

a. Clarify processes

b. Make constent with current law for other elections i.e. city councilman
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Appendix

Hillsborough County Approved Community Development Districts

HILLSBOROUGH COUNTY
Approved
Community Development
Districts

[ AvELAR CREEK, 3¢ [ PaLM BAY, &

[ BAHIA LAKES, 35 [ PANTHER TRACE, 15

[ BELMONT. 37 [ FANTHER TRACE Il 21
[ BLOOMINGDALE, 27 Il PANTHER TRAILE, 22

I CHANMING FARK, 42 [ FaRK FLACE, 14

Il CHEVALWEST, 4 [ PARKIWAY CENTER. 2
[0 CORDOBARANCH 33 [ RIVERBEND, 22

B COVINGTON PARK. 10 [l RIVERCREST, 12

Il CYPRESSCREEK, 32 [ SCUTHBAY, 25

Il DiAMOND HILL, 26 [ SOUTHFORK EAST. 30
I FIsHHAWE, 2 B SOUTHFORE, 20

[T FISHHAWK 1. 13 I SPRNG LAKE. 45

[] FOREST BROOKE, 43

I HARBOR BAY, 11

[] HARBOUR ISLES. 18

[ HAWKS POINT, 41 [l STOMELAKE RANCH, 23
[ HERITAGE HARBOR. 2 [T TRIFLE CREEK. 48

[ HIGHLANDS, 24 [] WATERCHASE. 13

[ LAKE ST. CHARLES. 7 L EAF, 40

B LvECAKI, 18 [ WATERSET NORTH, 48
B LVESAKIL AT [ WESTCHASZ EAST. @
B MASNOLIA PAREK, 47 [ WESTCHASE, 3

B MIRALAGOWEST, 20 [ WESTLAKE VILLAGE. 38
[ MIRAEELLA, 30

http://www.hil Isboroughcounty.org/pgm/communityplanning/resources/gismaps/cdd.pdf
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http://www.sptimes.com/2005/01/07/Hillsborough/Council_stays_out_of_.shtml
http://www.ccfj.net/CDDhiddencostliving.html
http://www.ccfj.net/HOATXpolsign.html
http://www.whhassociates.com/advantages_special_districts.htm
http://realestate.yahoo.com/Florida/Tampa/Homes_for_sale/aa235d501d70708aa255c2c9a1be88df
http://realestate.yahoo.com/Florida/Tampa/Homes_for_sale/aa235d501d70708aa255c2c9a1be88df
http://www.hillsboroughcounty.org/pgm/communityplanning/resources/gismaps/cdd.pdf

New Tampa Bay Residential Communities
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Heritage Isles Executive Homes
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The Bristol
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http://realestate.yahoo.com/Florida/TampaHomes_for_sale/aa235d501d70708aa255c2c9al
be88df
Heritage Isles

Homes For Sale

The Corsica
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